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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 

             Civil Judge, Dhubri 

 

Title Appeal No. 07/2019 
    7th day of September, 2019 

 

      1. Bachchu Prasad Bin others …………............Appellants. 

-Versus- 

1. Girish Das Biswas  …………................. Respondent                                                             

This appeal coming on this day (or having been heard on) 21-08-2019  

In the presence of: 

Mr. R.K.Jain ............................  Ld. Advocate for Appellants. 

Mr.B.K.Das ............................  Ld. Advocate for Respondent. 

And having stood for consideration to this day, the Court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved and 

dissatisfied with the judgment and decree dated 19-01-2019passed in connection 

with T.S. No.505/2009by learned Munsiff No. 1 Dhubri, whereby learned TrialCourt 

dismissed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No.505/2009 was called for and received and the 

defendant/respondent has appeared and contested the appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The learned TrialCourterred in law and facts in deciding the suit. 

2) The learned TrialCourt should have held that sale deed by which the plaintiffs had 

purchased the suit land from the original owner through his constituted attorney 

who was none but his son-in-law having their possession since before and thereby 

the plaintiffs have clearly acquired all right, title and interest over the suit land. 

3) The learned TrialCourtframed the issues but neither any specific issue was 

decided nor any decision was provided against the issues rather the judgment is 

passed like an order. 

4) The learned TrialCourtshould not have held that the decision of T.A. 56/2007 is 

binding on the plaintiffs. Both the parties of the earlier suit are different. 

5) The learned TrialCourt should have held that the plaintiffs purchased the suit land 

by registered sale deed from the rightful owner and got possession. But the 

defendant neither filed nay Counter-claim nor seek any relief for khas possession 

of the suit land which is under exclusive possession of the plaintiffs.  

4. I find it necessary to give brief descriptions that the plaintiffs' case. The plaintiffs’ suit 

is for declaration of title and for perpetual injunction. 

5. In the plaint it is stated that Satya Jiban Sarkar was the owner and pattadar of 2B-

3K-18ଵ
ଶ
 L (two bigha three katha eighteen & half lecha) of khatian No.3,Patta No.436, 

Dag No.2 New Dag No.527/805 of Bidyapara Part I in schedule A. Satya Jiban Sarkar 

in pursuance to a sale agreement delivered possession of the A schedule land to the 

plaintiffs and went to Calcutta for treatment. Since then the plaintiffs have been 

possessing from the first part of 2002 and using the land as a fishery. Satya Jiban 
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Sarkar was under medical treatment and was in ill-health, hence he executed a 

General Power of Attorney in favour of his son-in-law Satyabrata Guha Mazumdar, 

and by virtue of Sale permission DRS 64/Dhubri/2007 dtd.02-07-07 the attorney by 

Sale deed No.1499 & 1515 dtd.07-07-07 sold out the entire land of schedule A to the 

plaintiffs which was already in possession of them. After due enquiry the ASO,Dhubri 

vide his order dated 27-02-09 passed in DM(PS) Case No.40/09 mutated the nameof 

the plaintiffs and corrected land records striking out the names of Satya Jiban Sarkar.  

The defendant without impleading the plaintiffs, the possessors, filed T.S. 

No.351/2006 against  Satya Jiban Sarkar, his two brothers and Brahmadew Prasad 

Bin seeking his title over the land of schedule A by adverse possession and for 

permanent injunction, restraining the defendant from dispossessing the plaintiff from 

the land of schedule A which was dismissed on 28-07-07 against which the 

defendant filed TA No.56/07 which was allowed decreeing the suit on 15-12-2009. 

None of the decree is binding upon the plaintiffs/purchasers who are strangers of the 

above litigation. Though the plaintiffs have been in peaceful use and possession of 

the suit pond since prior to filing T.S.No.351/2006, the defendant by virtue of 

appellate decree of perpetual injunction has been trying to take forcible possession. 

On 18-12-09 the defendant appeared at the bank of the plaintiffs’ pond and asked 

the plaintiffs to vacate possession as he obtained a decree and threatened to kill the 

plaintiffs.Hence this suit.  

6. The defendant has filed written statement and stated that the suit is not 

maintainable in law; there is no cause of action for the suit; the suit is barred by 

Law of limitation; the suit is barred under the provision of estoppels, waiver and 

acquiescence; bad for non-joinderof necessary parties; suit is barred by res-judicata. 

7. The defendant stated that neither there was any sale agreement between the 

plaintiffs and the Satya Jiban Sarkar nor the plaintiffs were delivered possession of 
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the land in 2002. The defendant has no knowledge of the General Power of Attorney 

alleged to be executed by Satya Jiban Sarkar and also about the alleged sale 

permission. The defendant admitted that in DM(PS) Case No.40/2009 the name of 

the plaintiffs were allowed to be mutated in the record-of-rights of the suit land. But 

the defendant has been in use and possession of the suit landsin the patta of the suit 

land with knowledge of Satya Jiban Sarkar.  The plaintiffs filed Mutation Case 

No.40/2009 without impleading the defendant as party. Previously the plaintiffs filed 

the Mutation Case No.DM(PS)No.337/07 in respect of the same land which was kept 

in abeyance for pendency of Civil suit in the Court of the Civil Judge, Dhubri vide 

T.A.No.56/2007.The plaintiffs filed Mutation Case No.40/2009 by suppressing the 

order passed in Mutation case No.337/2007. The defendant filed T.S.No.351/06 but 

same was dismissed but the T.A.No.56/2007 was allowed and the suit was decreed 

by the Civil Judge, Dhubri. Hence defendant has prayed for dismissal of the suit with 

cost.  

8. The learned TrialCourt has framed the following issues : 

1) Whether the suit is maintainable? 

2) Whether there is a cause of action for the suit? 

3) Whether the plaintiffs have right, title and interest over the suit land by virtue of 

alleged purchase vide deed No.1499 and 1515? 

4) Whether the plaintiffs are bound by decree of T.A. No.56/07? 

5) Whether the instant suit is barred bythe principle of res-judicata? 

6) Whether the plaintiffs are entitled to reliefs as prayed for? 

7) To what other relief/reliefs, the plaintiffs may beentitled? 

9. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove that the suit was not barred 

by res-judicata? 
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(2) Whether the plaintiffs/appellants are not bound by the judgment and decree passed 

in TA No.56/07? 

(3) Whether the sale deed No.1499 and 1515 dtd.07/07/07 are not hit by the principle of 

lis pendens? 

(4) Whether the Ld. TrialCourt erred in reaching the findings? 

10. Discussions, Reasons and Decisions: 

11. Point No.1, 2, 3 & 4: 

12. The plaintiff has to prove that there was a sale agreement between Satyajiban 

Sarkar and the plaintiffs to sale the A schedule land to the plaintiffs. The execution of 

power-of-attorney by Satyajiban Sarkar to his son-in-law Satyabrata Guha Mazumdar 

and execution of sale deed No.1499 and 1515 by Satyabrata Guha Mazumdar in 

favour of the plaintiffs. The plaintiffs should also prove that they were ignorant about 

the TS No.351/06.  

13. The plaintiffs’ side have exhibited several documents from Ext.1 to 7 but certified 

copy of sale deed No.1499 and 1515 dtd.07/07/07 (Ext.1 & 2), certified copy of 

Judgment of TA No.56/07 (Ext.5) and Power of Attorney (Ext.6) are only material to 

check the plaintiffs’ case. 

14. The defendant’s prime plea is that the suit is barred by Res-judicata. The defendant 

has exhibited documents from Ext.A to D. Ext.A is the certified copy of WS of TS 

No.16/02.  

15. The plaintiffs’ side have not exhibited any sale agreement between the plaintiffs and 

Satyajiban Sarkar. The plaintiffs’ side have not examined Satyajiban Sarkar too to 

prove the existence of any sale agreement even oral sale agreement. Ext.A is the 

copy of WS filed by defendant No.4 Brahmadew Prasad Bin in TS No.16/2002. This 

Brahmadew Prasad Bin is the father of the present plaintiffs. Ext.A shows that TS 

No.16/02 was filed by the defendant against defendants viz.(1) Satya Jiban Sarkar, 
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(2) Madhab Sarkar, (3) Nimari Sarkar and (4) Brahmadew Prasad Bin. Ext.A is the 

official copy of WS filed by the defendant No.4 Brahmadew Prasad Bin. The 

defendant No.4 stated that the Dag No.2 or new Dag No.805/527 is all along in the 

possession of defendant No.1 who made sale contract with defendant No.4 and took 

advance of Rs.10,000/-(Rupees ten thousand)only sale permission and has already 

delivered possession to the defendant No.4 but due to sudden illness he had to 

proceed to Kolkata for treatment and till now he could not return and make a 

registered sale deed. The defendant No.4 is now possessor and custodian of the suit 

land. It is total false that plaintiff has been adversely possessing the suit land for last 

24 years, nor he has any dyke over B schedule land nor he ever rear fish in the land 

of schedule B. The plaintiff being devoid of possession, question of threatening him 

to dispossess does not arise. Sale permission certificate No.192DBH/2002 

dtd.02/05/02 is one of the documents relied on. 

16. The plaintiffs’ side have exhibited the certified copy of judgment dtd.15/12/09 

passed by Civil Judge, Dhubri in TA No.56/07 as Ext.5 which shows that the plaintiff’s 

suit (plaintiff-Girish Das Biswas) was decreed by the 1st Appellate Court. From Ext.5, 

it can be seen that the Ld. TrialCourt in TS No.351/06 framed 6 issues of which issue 

No.4 was –“whether the plaintiff has acquired right, title and interest over the suit 

land described in schedule B of the plaint by adverse possession?” TS No.351/06 was 

first dismissed against which appeal being TA No.56/07 was preferred which was 

allowed and the suit was decreed. The defendants did not prefer any second appeal 

against the judgment of TA No.56/07 and as such the judgment of TA No.56/07 is in 

force.  

17. The suit land of the instant suit (TS No.505/09) is 2B-3K-18 ଵ
ଶ
L of Dag No.2, Khatian 

No.3, present Patta No.436, Dag No.527/807 with area 2B-3K-17L. Ext.3 is the 

certified copy of khatian No.3, Dag No.2. 
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18. PW1 Raj Kumar Prasad Bin said in his cross-examination that there was no 

agreement in respect of the suit land with Satyajiban Sarkar. The suit land of TS 

No.351/06 is same with the suit land of TS No.505/09. His father was one of the 

respondents in TA No.56/07 where his father was defeated. The plaintiffs had 

mutation over the suit land but it was cancelled. 

19. It is seen that the suit land of TS No.351/06 and TS No.505/09 is the same. In TS 

No.351/06 the plaintiffs’ father Brahmadew Bin was defendant No.4. The stand of 

the father of the plaintiffs in TS No.351/06 is the same as the plaintiffs have stated in 

the plaint. So, it is completely false that the plaintiffs did not know about TS 

No.351/06. The sale deed No.1499 and 1515 were executed on 07/07/07 during the 

pendency of TS No.351/06. The schedule of sale deed No.1499 and 1515 is the same 

as that of the suit land of TS No.351/06 and as such is hit by the principle of lis 

pendens. I find that the plaintiffs’ suit is hit by the principle of Res-judicata. Finding 

on issue No.5 is affirmed. 

20. The principle of Res-judicata is a legal point. As I have found that the suit is barred 

by Res-judicata, I find that the suit is not maintainable. Finding on issue No.1 is 

affirmed. 

21. Judgment was passed in TA No.56/07 on 15/12/09 and the TS No.505/09 was filed 

on 22/12/09.It can be understood that the preparation to file the instant suit TS 

No.505/09 was going on before disposal of TA No.56/07 and the plaintiffs have filed  

 

 

the TS No.505/09 immediately after judgment of TA No.56/07. The defendants claim 

that they are in possession of the S/L. So, the plaintiffs’ allegation that the 

defendants by virtue of judgment of TA No.56/07 have been trying to take forcible 
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possession of the pond of A schedule land is not believable. So, I find that there is no 

cause of action to file the suit. Finding on issue No.2 is affirmed. 

22. I find that the sale deed No.1499 and 1515 dtd.07/07/07 are hit by lis pendens. 

Hence, the plaintiffs have no right, title and interest over the suit land by virtue of 

purchase vide deed No.1499 and 1515. Finding on issue No.3 is affirmed. 

23. As the plaintiffs’ father Brahmadew Bin was one of the defendants in TS No.351/06 

and the defendant got decree in TA No.56/07, the plaintiffs are bound by the decree 

of TA No.56/07. Finding on issue No.4 is affirmed.As the suit is found to be barred by 

the principle of Res-judicata, the plaintiffs are not entitled to the releifs as prayed 

for. Finding on issue No.6 & 7 are affirmed. 

24. In view of the above discussions, the title appeal is dismissed on contest with cost. 

The impugned judgment and decree dated 19-01-2019 passed in connection with 

T.S. No.505/2009 by learned Munsiff No. 1 Dhubri is affirmed. No interference is 

required. 

25. Prepare decree accordingly. 

26. Send back LCR along with a copy of judgment. 

27. Given under my hand and seal of this Court this 7th day of September, 2019. 

Typed by me – 

 

 

D. Boro     D. Boro 
Civil Judge, Dhubri     Civil Judge, Dhubri 


